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MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DEPUTY FOR ACQUI SI TI ON AND BUSINESS MANAGEMENT,
ASN (RD&A) / ABM
DEPUTY ASSI STANT SECRETARY OF THE Al R FORCE
( CONTRACTI NG, SAF/AQC o
DIRECTOR, PROCUREMENT POLI CY, ASA(RD&A)/SARD-PP
DEPUTY DI RECTOR (ACQUISITION), DEFENSE LOG STI CS AGENCY

suBJECT: Alternatives to Miller Act Bonds

VW have amended the Defense Federal Acquisition Regulation
Suppl ement (DFARS) tO Fevise tHe interimrule which was issued on
August 31, 1995, as Departmental Letter 95-018, providing alternative
paynent protections for construction contracts between $25,000 and
$100, 000, pending inplenentation Of Section 4104(b) (2) of the Federal

Acqui sition Streanining Act of 1994 in the Federal Acquisition
Regul ati on.

This revised interi m DFARS rule 'S effective inmediately and will
be included in a future Defense Acquisition Crcular-

TIPS S

El eanor R Spector
nir~ctor, Defense procurenent

At t achnent

cc: DsMmc, Ft. Belvoir



DFARS Case 95-D305, Alternatives to MIler Act Bonds
Revised InterimRule

PART 228--BONDS AND | NSURANCE

* * * * %

228.171 Alternative paynment protections in construction
contracts between $25,000 and $100, 000.

228.171-1 General .
[(a)] For construction contracts greater than $25,000, but not

greater than $100,000, the contracting officer-shall select ere

[twol or nore of the follow ng payment protections{, giving
pariicular cuuasideratioa o9 iadlasicw of aw iloevocalls lottzl of
credit as one of the selected alternatives:]) —which—the

suppt oo of Lborand-material

(a[l]) A paynent bond. *

(33[2]) An irrevocable letter of credit. _

-(el31)Aatripartite escrow agreenent. The prinme contractor

establishes an escrow account in a Federally insured financial
institution and enters into a tripartite escrow agreenent wth
the financial institution, as escrow agent, and all of the
suppliers of labor and material. The escrow agreement shall
establish the terms of paynent under the contract and of
resol ution of disputes anong the parties. The Governnent nakes
payments to the contractor’s escrow account, and the escrow agent
distributes the paynents in accordance with the agreenent, or
triggers the disputes resolution procedures if required.

(a[4]) Certificates of deposit. The contractor deposits
certificates of deposit [from a federally insured financial
institution] with the contracting officer, in an acceptable form
executable by the contracting officers i '
an— ameu—+ gusl—te—the-penot—ameount—of- the-payment—bond
waived.
(e[51) A deposit of the types of security listed in [FAR]
28. 204.

[(b) The contractor shall submt to the CGovernnent one ofthe
payment protections selected by the contracting officer. ]

228.171-2 Anount required.

(a) The requirenments at FAR 28.102-2(b), for the amount of
payment bonds, also apply to the alternative payment protections

descr.i bed in 228_ 171- 1. —I-n—aéd-raeﬁT—ehe—paﬁe&E—pfe%ee-‘aeﬂ—m&&E
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(b) The requirements at FAR 28.102-2(c), for the penal sum of
bonds for requirenents and indefinite-quantity contracts, also
apply to the alternative paynent protections described in

228.171-1.

228.171-3 Contract clause.

Use the clause at 252.228-7007, Alternative Paynent
protections, in solicitations and contracts for construction,
when the estimated or actual val ue exceeds $25,000 but does not
exceed $100,000. Conplete the clause by specifying the paynment
preteetion—¥r pProtections selected (see 228.171-1[(a)l), the
penal anount required, and the deadline for subm ssion.

* *x * % *

PART 252--SOLI Cl TATI ON PROVI SI ONS AND CONTRACT CLAUSES

* Kk Kk * *

SUBPART 252. 2- - TEXTS OF PROVI SI ONS AND CLAUSES

* * % * %

252.228-7007 Alternative Paynent Protections.
As prescribed in 228.171-3, use the follow ng clause:

ALTERNATI VE PAYMENT PROTECTI ONS ( AUe—+955([FEB 1996] )

(a) The Contractor shall submt one of the follow ng paynent
protections:

(b) The penal sum of the paynent protection shall be in the
amount of $ :

(c) The subm ssion of the paynent protection is required
Hby )




(d) The payment protection shall provide protection for the,full
contract performance period plus a one-year period,

= - -

(e) Except for escrow agreenents [and paynment bonds,] Which
provide their own protection procedures, the Contracting COfficer
I's authorized to access funds under the paynment protection when
It has been alleged in witing by a supplier of |abor or material
t hat a nonpaynent has occurredf{, amd t 0 withhold funds pending
resolution by admi nistrative or judicial proceedings or nutual

& ~_aent Of +he pa-tie«] .

(f) when a tripartite escrow agreenent is used, the Contractor
shall utilize only suppliers of |abor and material who signed the
escrow agreenent.

(End of clause)



